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THE JURIST

ing to the control test. When there is a relationship of control, domination or subordination, it constitutes an
“user-used person” relationship, and thus applies the user’s liability rule; Otherwise, it constitutes an “orde-
ring party-independent contractor” relationship, and thus applies the independent contractor’s liability rule. If
it is not an employment relationship, it is a contracting relationship. When the perspective is turned beyond
the civil law, it can be found that with the gradual enhancement of subordination and control, service rela-
tionship, relationship which not fully corresponds with labor relationship and labor relationship constitutes a
progressive trichotomous pattern.

Key Words User’s Liability; Vicarious Liability; Employer’s Liability; Independent Contractor’s Lia-
bility; Control Test

Cao Xianfeng, Ph.D. in Law, Researcher of Legal Theory Research Center of Jilin University, Researc-
her of Judicial Data Application Research Center of Jilin University.

The Institutional Mechanism of Civil Liability for the Misrepresentation of Verification Institutions
——The Realization of Deterrence Function as the Logical Axis WANG Qi - 100 -
The main function of the civil liability of the verification institutions is to form an effective deterrence to
the potential wrongdoers and urge them to fulfill the gatekeeper function of the securities market diligently,
rather than to fill the damages. The legal joint and several liability plays a positive role in ensuring that inves-
tors get sufficient compensation for damages, but it may cause “deep pocket” effect and make it dissimilar to
guarantee liability, which will cause improper interference to the normal business activities of the verification
institutions. Although the application of proportional joint and several liability and the attempt of judicial in-
terpretation to limit the fault identification standard of verification institutions alleviate the negative impact of
joint and several liability to some extent, they are faced with the problems of insufficient legitimacy basis and
failure to fully respond to the practical disputes. In order to ensure that the verification institutions’ responsi-
bility is consistent with the fault, and realize the deterrence function of using civil liability mechanism to urge
the verification institutions to be diligent and responsible, the Securities Law should change the form of civil
liability of verification institutions into proportional liability, so as to achieve a proper balance between urging
the verification institutions to be diligent and responsible and avoiding interference with its normal operation.
Key Words Verification Institutions; Misrepresentation; Deterrence Function; Joint and Several Lia-
bility; Proportional Liability
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The Establishment of the Jurisdiction Objection System in Pupervision

Investigation and Criminal Procedure ZHANG Zetao + 115 -

In practice, there are quite a few irregularities in jurisdiction among supervisory organs and public secu-
rity judicial organs, and it is also relatively common for subjects of supervision, criminal suspects, and de-
fendants to raise jurisdictional objections. However, except for the Pre-Trial Conference Regulations, neither
the legislation nor the judicial interpretations give the prosecuted person the right to object to jurisdiction.
Judging from the empirical status quo, whether in supervision investigations or criminal procedures, the juris-
dictional objections raised by the prosecuted persons and their attorneys have not been taken seriously, and
are more embodied in a state of fiction. The lack of jurisdictional objection systems in supervisory investiga-
tions and criminal procedures not only violates the basic requirements of procedural fairness, infringes on

many rights of the subjects of supervisory investigation, criminal suspects, and defendants, but also leads to

— 194 —



No.1 January 2023

many drawbacks such as the public’s difficulty in accepting the results of adjudications. Legislation and judi-
cial interpretations should give parties such as subjects of supervisory investigation, criminal suspects, and
defendants the right to object to jurisdiction; clearly stipulate the subjects, periods, and methods for raising
jurisdictional objections; the organs reviewing jurisdictional objections and the procedural legal consequences
that should be borne by the establishment of jurisdictional objections must be treated differently; and further
clarify and limit the provisions of the Supervision Law, the Criminal Procedure Law, and the judicial inter-
pretations on the jurisdictional discretion of supervisory organs and public security judicial organs.
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The Effect of the Expansion of Appointed Defense

——FEmpirical Research Based on Robbery Crime in Pilot Cities WU Yuhao - 130 -

With the advancement of the full coverage of lawyers in criminal cases, the coverage of appointed de-
fense in criminal cases has expanded significantly. The examination of its effectiveness has both theoretical
and practical meanings. While the rate of appointed defense in robbery cases in most areas increased signifi-
cantly after the pilot, quantitative analysis using propensity score matching reveals that the appointment of
defense counsel does little to improve the defendant’s treatment, either in pretrial detentions or in sentencing
outcomes. In some pilot areas, the effect of appointed defense lawyers is significantly weaker than that of the
entrusted lawyers. The results of the qualitative interview reveal that the delayed intervention of appointed de-
fense lawyers, insufficient incentives for lawyers, and relative lack of defense experience and skills have hin-
dered the realization of the defense effect in appointed defense. At the same time, the caseload of legal serv-
ices surged after the program was carried out, which further exacerbated the strain on human, material, and
financial resources in appointed defense. The above empirical findings can provide “evidence-based” policy
implications for the improvement of the appointed defense system in the new era.
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On the Dogmatic Analysis of “Evading Investigation or Trial” in the

Limitation of Prosecution CHEN Wei - 146 -

The limitation of prosecution has the legal effect of directly limiting criminal responsibility. How to de-
termine the limitation period, as a key link affecting criminal responsibility, plays an important role in crimi-
nal justice. As the legislative expression of the termination of limitation of prosecution, “evading investigation
or trial” in the limitation of prosecution needs to be interpreted in combination with the essence of criminal
prosecution and the logic of rule construction. “Evasion of investigation or trial” superimposed on the criminal
investigation or the court’s acceptance of a case should not be understood and applied as a positive element,
otherwise it will not integrate with the original meaning of the prescription system to urge the exercise of crim-
inal power, and the evasion behavior limited to the actor’s perspective can end the prescription, which makes
the progress of criminal prosecution subject to external factors, and at the same time, the evasion of time point
and the uncertainty of behavior types bring about the confusion of application. “Evading investigation or trial”

as a passive element is the reflection of returning to the essence of criminal prosecution, which not only makes
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